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T Arising out of Order-in-Original No. CGST/WTO07/HG/713/2022-23 f=ie:12.12.2022
issued by The Assistant Commissioner, CGST Division-VII, Ahmedabad North

g MiteTehdT T =19 U gl Name & Address:

1. Appellant
New Shiv Shakti Video,Aakash 3, FF 5,B/h AEC Limited, Naranpura,
Ahmedabad - 380013

2. Respondent :
The Assistant Commissioner, CGST Division-VIl, Ahmedabad North,4th Floor,
Shajanand Arcade, Nr. Helmet Circle, Memnagar, Ahmedabad-380052
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(ii) In case of any loss of goods where the loss occur in transit from a factory to a

warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified

under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the OIO and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate‘Tribunal
(CESTAT) at 2™ floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-l item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter -
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.
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Section 86 of the Finance Act, 1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be .
noted that the pre-deposit is a mandatory condition for filing appeal before

-CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finance Act, 1994)
Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;

(i) amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penaity are in dispute, or
penalty, where penalty alone is in dispute.”
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ORDER IN APPEAL

M/s. New Shivshakti Video, Aakash-3, F.F.5, B/h AEC Ltd,, Naranpura, Ahmedabad-
380013 (hereinafter referred to as ‘the appellant') have filed the present appeal against
the Order-in-Original No. CGST/WT07/HG/713/2022-23 dated 12.12.2022, (in short
‘impugned order) passed by the Assistant Commissioner, Central GST, Division-Vil/
Ahmedabad North (hereinafter referred to as ‘'the adjudicating authority). The appellant
were engaged in providing Photography Service and Business Auxiliary Service and were
holding Service Tax Registration No.ALJPP0125DSD001. ‘

2. The facts of the case, in brief, are that on the basis of the data received from the

Central Board of Direct Taxes (CBDT) for the F.. 2014-15, it was noticed that the

appellant has declared less taxable value in their ST-3 return vis-3-vis taxable value

declared in the ITR/Form-26 AS on which no service tax was discharged. Letters were,

therefore, issued to the appellant to explain the reasons for non-payment of tax and to
provide certified documentary evidences for the said period. The appellant neither

provided any documents nor submitted any reply justifying the non-payment of service

tax on such receipts. The detail of the income is as under;

Table-A
FY. Value  as| Value - s .D/'fference in| Service
per S.Tax| perITR income Tax _
Return liability
2014-15 | 537,300/~ | 58,66,150/- | 53.28,850- | 658646/~

2.1 A Show Cause Notice (SCN) No. CGST/Div—VII/A'b-ad—North/TPD/72/2020—2021
dated 27.09.2020 was, therefore, issued to the appellant proposing recovery of service
tax amount of Rs.6,58,646/- along with interest under Section 73(1) and Section 75 of
“the Finance Act, 1994, respectively. Imposition of penalties under Section 77(1), 77(2)
and Section 78 of the Finance Act, 1994 were also proposed.

2.2 The said SCN was adjudicated vide the impugned order, wherein the service tax
demand .of Rs. 6,58,646/- was confirmed alongwith interest. Penalty of Rs. 5,000/~ each
under Section 77(1) & 77(2) and penalty of Rs. 6,58,646/- was also imposed’under
Section 78 of the F.A, 1994, '

3. Being aggrieved with the impugned order passed by the adjudicating authority,
the appellant preferred the present appeal on the grounds elaborated below:-

> The order of the adjudicating authority confirming demand of service tax of Rs,
6,58,646/- and imposing penalty of Rs. 6,58,646/- Rs. 5,000/- and Rs. 5,000/- is
not proper, legal and sustaj
‘superfluous manner wit
legal aspects of the isst
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» ‘The show cause notice was issued and adjudicated merely on the basis of details
obtained from Income Tax Department. However such details are required from
the person who is not registered with Service Tax Department. In the present case
the appellant was registered with Service Tax Department and regularly filed
Returns. The Appellant filed returns half yearly for the period April 14 to
September ‘14, however half yearly return for the period October '14 to March '15
was not filed. The appellant however discharged Service Tax liability for the period
Oct. '14 to March '15. In the circumstances confirming demand is against the cue

compliance of payment of Tax.

» Appellant could have been called upon by the Department for not filling return
for-the period October '14 to March '15. Since the Appellant filed returns
‘regularly after March '15, they were under bona fide impression that there is no
dispute with regard-to payment of Sérvice Tax by appellant. In any case since the
Appeliant discharged their Service Tax Liability of Rs. 6,58,646/- by payment of Rs,
4,03,091/- and remaining amount of Rs. 2,25,555/- was paid under input tax credit
account. Copy of GAR 7 Challan No. 02503021201201580073 Dated 12/01/2015
for Rs. 1,70,909/- and Challan No. 02503021004201580187 Dated 10/04/2015 for
Rs. 2,32,182/- and Rs. 2,55,555/- was debited under Input Tax credit account,
Copy of payment challans and relevant folio of Cenvat Account are submitted. -

» The demand is time bared in as much as the show cause notice for the period
2014-15 was issued on 27/09/2020. '

Y

Imposition of penalty. under Section 78 by invoking suppression cannot be
invoked. Similarly imposition of peralty Under 77(1) and 77(2) is not just and
proper in light of the substantial compliance of Law viz. payment of Service Tax.

4, Personal hearing in the matter was held on 14.08.2023. Shri Rajiv D. Shah,

Chartered Accountant, appeared for personal hearing. He reiterated the submissions

made in the appeal. He submitted that the appellant has made a deposit of indirect tax -
liability. However, inadvertently, he did not file returns for the second half of the

concerned financial year. The adjudicating-authority has confirmed the demand as per

[TR without granting any effective opportunity to defend the case. As the tax liability is

already discharged, he requested to take lenient view for non-filing of the return and

set-aside the impugned order.

5 Ihave carefully goné_through the facts of the case, the impugned order passed
by the adjudicating authority, submissions mace by the appellant in the appeal
memorandum as well as those made during personal hearing. The issue to be decided in
the present case is as to whether the service tax demand of Rs.6,58,646/- alongwith
interest and penalties, confirmed: in the'impugned order passed by the adjudicating
authority, in the facts and circumstances of the case, is legal and proper or otherwise.

The demand pertains to the period F.v. 2014-15.
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t is observed that the appellant is_holding Service Tax registration for providing
raphy Service' and 'Business Auxiliary Service'. The entire demand has been

5
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raised on the differential value noticed in the value of ST-3 Returns and ITR. The main
contention of the appellant is that the demand pertains to the period October, 2014 to
March, 2015 and for this period they could not file the ST-3 Return. However, they claim
to hav'e'discharged the Service Tax liability of Rs. 6,58,646/- alongwith interest. They
claimed to have paid Rs.4,03,091/- and remaining amount of Rs.2,25,555/- under input
tax credit account. Copy of GAR-7 Challan No. 02503021201201580073 . Dated
12/01/2015 for Rs.1,70,909/- and Challan No. 02503021004201580187 Dated
10/04/2015 for Rs.2,32,182/- and Rs.2,55,555/-  was debited under Input Tax credit
account. They submitted a re-conciliation statement to substantiate their above claim.

As per their statement following is noticed: |

TABLE-B
2014-15 Sales S.Tax S.Tax S.tax Total Tax | Interest | Challan
payable | reflected | reflected reflected | paid details
as  paid| as paid| as paid Actual
in cash through | in ST-3 _ payment of
CENVAT tax made
A/c
October to | 20,01,850 | 2,47.429 170321 | 77,107 1,70,909 | 588 02503621201

Dec 2014
201580073

January  to | 33,227,000 |4,11,217 2,32,043 180,174 | 2,32,182 1,139 02503021004 |

March, 2015
201580187

Total 53,28,850 | 6,58,646 | 4,02,364 - 2,57,281 |6,59,645 | 1,727

7. 'ltis observed that the appellant during the F.Y. 2014-15, for the period April, 2014
to September, 2014 have filed the ST-3 Return (as the differential income has been
arrived based on reconciliation of ST-3 Return filed). However, for the period from
October, 2014 to March, 2015, they did not file the ST-3 Return but filed the same
belatedly on 21.08.2023. On reconciliation of their financial records and ST-3 Returns
filed for the 2" Half Year, it is noticed that the demand pertains to the income earned
for the period from October, 2014 to March, 2015 and the appellant have made the
Service tax payment of Rs.6,59,646/- and the interest liability of Rs. 1,727/- vide. the
challan mentioned above prior to issuance &f SCN and the impugned order.

8. I find that intent to evade tax is not established. Hence, the allegation for
supprés'sidn with intent to evade the tax is not sustainable. . Therefore, the ingredients
for invocation of extended period are missing.

9. In view of the above discussion, I set-aside the impugneqrorde(.r. As the tax liability
of service in the impugned order-is already admitte ischarged with interest, the
appellant shall not be eligible for any refund bas
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The appeal filed by the appellant stands disposed off in above terms. /{//R
?
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. ‘ . Date:  28.8.2023

Attested Oﬁ}"’
b=

(Rekha A. Nair)
Superintendent (Appeals)
CGST, Ahmedabad
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To,
M/s. New Shivshakti Video, - Appellant
Aakash-3, F.F.5,
B/h AEC Ltd., Naranpura,
- Ahmedabad-380013

The Assistant Commissioner, - Respondent
CGST, Division-VII, Ahmedabad North
Ahmedabad

Copy to:

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Commissioner, CGST, Ahmedabad North.
3. The Assistant Commissioner (H.Q. System ), CGST, Ahmedabad North.

(Eot uploading the OIA)
M;‘d'ﬁle.
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